I. INTRODUCTION
During the Survey period,' the Illinois Supreme Court faced a number of legal issues directly affecting state and local governments. In resolving matters relating to territorial jurisdiction, 2 local governance, 3 home rule, 4 and public finance, 5 the court reasserted the primacy of the state over its subdivisions. On other issues, including public housing and zoning 6 and licensing, 7 the supreme court defined more sharply the limits and reaches of governmental intervention and regulation in Illinois. These decisions affect not only the relations between governmental bodies, but also relations between such bodies and the people who they were created to serve.
II. TERRITORIAL JURISDICTION
Historically, local governments have been regarded as state-created entities, 8 and the Illinois General Assembly has had nearly unlimited powers to establish and change the jurisdictional boundaries of the political subdivisions in the state. 9 This longstanding power of the Illinois General Assembly was confirmed in In re Proposed Incorporation of Liberty Lakes,' 0 wherein the Illinois Supreme Court upheld the constitutionality of the state legislature's delegation of authority to a county board to determine the appropriateness of the proposed incorporation of a village.I'
Liberty Lakes involved a petition by residents in Lake County to incorporate an area near the villages of Lindenhurst and Lake Villa. 2 In accordance with section 2-3-18 of the Municipal Code, those residents requested the Lake County Board to make certain determinations that are a precondition to the approval of an incorporation petition.1 3 Before the county board acted, the petitioners withdrew their request and sought a ruling from the circuit court to have section 2-3-18 declared unconstitutional." 4 After the county and two nearby villages intervened to oppose the motion, 5 In any county of between 150,000 and 1,000,000 population which has adopted an official plan under 'An Act to provide for regional planning and for the creation, organization and powers of regional planning commissions,' approved June 25, 1929, as amended, the county board, by resolution, may provide that before the question of incorporating a village under this Division is submitted to the electors in response to a petition filed under Section 2-3-5 [sic] or 2-3-10 the county board must first determine that (1) the proposed incorporation is compatible with the official plan for the development of the county, and (2) the lands described in the petition as intended to be embraced in the village constitute a sufficient tax base as will insure the ability of the village to provide all necessary municipal services to its inhabitants. When such a resolution is in effect, the court in which such a petition is filed shall first require a showing that those determinations have been made by the county board. If no such showing is made, the court shall deny the petition. If such a showing is made, the court shall proceed as provided in Section 2-3-6 or 2-3-11 as the case may be. ILL. REV. STAT. ch. 24, para. 2-3-18 (1987).
14. Liberty Lakes, 119 I11. 2d at 180, 518 N.E.2d at 133. 15. Id. at 180-81, 518 N.E.2d at 133. the lower court upheld the statute 6 and dismissed the petition to incorporate. 1 7 The Illinois Supreme Court allowed a direct appeal pursuant to Supreme Court Rule 302(b)." 8 At the outset, the court clarified drafting errors in section 2-3-18'9 and noted that Lake County was authorized under the statute to make the determinations regarding proposed incorporations. 2 ' Having determined that Lake County was acting in accordance with section 2-3-18, the court next considered the constitutionality of the statute. The court reaffirmed that the legislature has complete authority over the creation and alteration of municipalities, 2 ' and that the legislature could precondition an incorporation on the legislative action of the appropriate county board. 22 The court then rejected the incorporators' argument that section 2-3-18 provides for an adjudicative, not legislative, determination by county boards. 23 Moreover, the court stated that the factors to be considered under section 2-3-18 are broad enough to allow a county board to fairly determine the appropriateness of an incorporation petition in light of broad policy interests. 24 The fact that the state 16 . Id. at 181, 518 N.E.2d at 133. 17. Id.
Id.
19. The 1985 edition of the Illinois Revised Statutes contains two sections enumerated "2-3-18." The court observed that only the section added by Public Act 76-676 was at issue. In addition, the court noted that the reference in the statute to section 2-3-5 was intended to be section 2-3-5(a). Id. 20. Specifically, the Court found that Lake County was within the section 2-3-5(a) population guidelines, had adopted an official regional plan, and had passed a resolution requiring it to make the statutory determinations as prescribed in section 2-3-18. Id. at 182, 518 N.E.2d at 134. 21. Id. at 182, 518 N.E.2d at 134. The court stated that: "Municipalities are mere creatures of the Legislature, created for convenience in the handling of day-to-day local problems. The Legislature has complete authority over them and may change . . . [, expand, contract Dist. 1975) ). The court then rejected the incorporators' argument that section 2-3-18 provided for an adjudicative, not legislative, determination by county boards. Id. Section 2-3-18 applies only to counties that have adopted an official regional development plan. Id. Such a plan is adopted by a county board for the purpose of guiding and accomplishing the coordinated, adjusted, and harmonious development of the region. Id. See ILL. REV. STAT. ch. 34, para. 3001 (1987) . Because Lake County is statutorily empowered to adopt an official plan, it necessarily has the power to make certain determinations regarding the compatibility of a proposed incorporation with its official plan as a matter of policy. 25 Finally, the court considered the incorporation procedures in their entirety and ruled that the division of authority between the county board and the circuit judge shows that their respective functions are different in nature. 26 In sum, the court upheld the general assembly's procedures for incorporation and affirmed the circuit court. 27 The decision itself also affirmed that it is the state legislature, not local residents, that ultimately controls political subdivisions in Illinois. As further evidence that section 2-3-18 envisions the county board's role in incorporation proceedings as a legislative one, the court noted the absence of judicial mechanisms in the County Board's decision-making process; specifically, the court used the petitioner's claim of vagueness in the statute as evidence of a lack of judicially manageable standards. The court also stated that the statute does not provide for judicial review as an administrative decision. 28 
III. LOCAL GOVERNANCE
The limited power of citizens over their local governments was further illustrated by the Illinois Supreme Court's ruling in League of Women Voters of Peoria v. County of Peoria. 2 9 In that case, the plaintiff, the League of Women Voters, had placed a referendum on the November 1986 ballot proposing to change the nine districts in Peoria County from multi-member to single-member districts. 3 " Accordingly, the total number of county board members would be reduced from twenty-seven to nine. The referendum was passed by nearly a three-to-one margin. 3 ' Following the referendum, the plaintiff made several requests to the defendant, the Peoria County 25. Id. 26. Id. at 185, 518 N.E.2d at 135. Before a proposed incorporation is submitted to the voters, the circuit judge must determine that the proposed village is a "village in fact" under sections 2-3-5a and 2-3-6. People ex rel. County of DuPage v. Lowe, 36 Ill. 2d 372, 224 N.E.2d 1 (1985) . According to the court, the fact that the county board is required to make a determination before the circuit court may act strongly suggests that the county board was not meant to function as an adjudicative body. [Vol. 20
Clerk, to implement the results. 32 When the defendant failed to act, the plaintiff filed a petition in the circuit court seeking a writ of mandamus to implement and enforce the referendum. After the circuit court dismissed the plaintiff's petition, the supreme court allowed a direct appeal pursuant to Supreme Court Rule 302(b). 3 Although the court agreed that a referendum could change the districts from multi-member to single-member, 34 the central dispute concerned the electorate's power to change the size of the county board under the Illinois Constitution. 35 The plaintiff argued that three separate provisions in the constitution authorize such a referendum. 36 A majority of the court did not agree.
The majority began its analysis by observing that the plaintiff's request for a writ of mandamus was appropriate only if the referendum was valid and the defendant had a duty to enforce the referendum. 37 Following established principles of constitutional and statutory construction, the court looked first to the common meaning of the article VII language 38 and examined the debates of the constitutional convention to clarify any remaining ambiguities. 39 By looking at the language of article VII, section 3(a) of the constitution, 4 0 the majority observed that the county board -not the voters -has the mandatory duty to determine the size of the board except as that power might be limited by "law. ' 41 The majority rejected the argument that the plaintiff's referendum was a "law" limiting the county board's power to determine its size, be-32. Id cause such referendum was not expressly authorized by the Illinois Constitution to have the effect of law. 42 The majority also rejected the plaintiff's argument that section 3(b) of article VII authorizes a referendum to change the number of county board members. 43 The majority observed that changing the method of selection under section 3(b) would not necessarily result in a change of number.
44
Accordingly, the majority found that section 3(b) only gave voters the power to choose between at-large, single-member, or multimember district elections. 4 5 It is then the role of the county board to determine the appropriate number of members and districts. 46 The majority next rejected the plaintiff's reliance on section 4(c), which provides in part that any office may be created or eliminated and the terms of office and manner of selection changed by countywide referendum. The majority stated that the first part of section 4(c) would not apply to county boards, which are mandated by section 3(a). 48 Further, the majority noted that the referendum did not seek to change the terms of office. Finally, the majority reasoned that although the power to alter the manner of selection could include the ability to change the method of election, nothing in section 4(c) empowers voters to change the number of county board members. 49 This view is also supported by the constitutional debates, where a draft of section 4(c) originally stated that the number of officers in a local unit of government could be set by referendum, but was changed because of the conflict with section The plaintiff finally asserted that section 7(2) of the Illinois Constitution authorizes alterations in their form of government and, thus, gives voters the power to fix the number of board members. 5 The majority noted that a similar argument had been rejected in Clarke and concluded that the plaintiff's construction of the term "form of government" to include changing the number of board members would be contrary to the common meaning of the phrase. 6 In sum, the majority ruled that no provision in the constitution displaces a county board's right to set the number of its members in accordance with section 3(a). 7 In addition, it refused to give effect to that portion of the referendum that changed the method of election from multi-member to single-member districts because there was no way to determine if the referendum vote would have been the same without the provision reducing the number of county board members. 5 8 Because the plaintiff did not have a legal right to the relief requested, the majority held that the writ of mandamus was properly denied. 9 Justice Simon, joined by Chief Justice Clark, took exception to the majority's construction of the constitution because it excluded 51. 57 Ill. 2d 367, 312 N.E.2d 231 (1974 
1989]
a referendum from the term "law" in section 3(a).' Justice Simon cited several decisions in other jurisdictions where referenda were determined to be law 61 and also argued that the majority was incorrect that changes from multi-member districts to single-member districts could not change the total number of board members. Justice Simon argued that although a change in method does not always change the number of board members, it is obvious that a change in the number of board members would often go hand-inhand with a change from multi-member districts to single-member districts. 62 Simon also emphasized that statements made by the drafters of the constitution are not necessarily the best indication of the citizens' intent when they ratified the constitution. 63 If section 3 were intended to limit the broad referendum power, then a specific restriction would have been spelled out in the official explanation." M Notwithstanding the dissenting views, the court has limited the power of popular referendum as it relates to the size and structure of county governments. At the same time, the court has implicitly acknowledged that the Illinois General Assembly could affect "by law" the size of a county board, thereby preserving the state's control over its political subdivisions. 66. See ILL. CONST. art. VII, § 6(a). Section 6(a) states:
IV. HOME RULE
A County which has a chief executive officer elected by the electors of the county and any municipality which has a population of more than 25,000 are home rule units. Other municipalities may elect by referendum to become homE rule units. Except as limited by this Section, a home rule unit may exer- Once again, the court came down on the side of the state's control over its subdivisions.
Highland Park undertook a public works project to clean and extend an intake line from Lake Michigan to the city's water filtration plant. 68 In bidding on the project, Highland Park omitted information required by the Prevailing Wage Act regarding the wages to be paid to laborers of the project. 69 The Director of the Illinois Department of Labor sought an injunction in the Lake County Circuit Court forcing the city to comply with the Act before awarding the contract. 70 The circuit court dismissed the action, holding that the city had the power not to follow the Prevailing Wage Act under its home rule authority. 7 The appellate court affirmed. 72 The Illinois Supreme Court upheld the ruling in a 1986 opinion but granted a rehearing during its January 1988 term. 73 Upon reconsideration, a sharply divided court ruled against the city on the grounds that the Prevailing Wage Act addresses a matter of state-wide concern. 74 Although Highland Park's project had been completed before the court reached its final decision and the question of an injunccise any power and perform any function pertaining to its government and affairs including, but not limited to, the power to regulate for the protection of the public health, safety, morals and welfare; to license; to tax; and to incur debt.
Id.
67 (1984) . One of the purposes of the Prevailing Wage Act was to assure the state that public projects would be completed in a competent and timely manner. Bernardi, 121 Ill. 2d at 10, 520 N.E.2d at 320. The Prevailing Wage Act also was intended to protect local workers from cheap labor being imported into a locality. Id. tion was moot, the court nevertheless found that the controversy itself was not moot. 75 First, sanctions against the defendant contractor could be affected, 76 and the laborers on the project stood to gain additional compensation if the court should reverse itself. 77 Second, the issues involved were likely to be raised again if the court failed to address them now. 78 The Illinois Department of Labor argued that the objectives of the Prevailing Wage Act reached beyond municipal boundaries, so that Highland Park had no home rule authority in the area of wage regulation. 79 The majority, therefore, considered the distribution of power under the home rule system. Because home rule is primarily a method of distributing power between state and local governments, it is not intended to increase the sum total of government power. 8° In other words, there can be no overlapping authority. The limited grant of power to local governments is asserted only in those areas where state or federal interests are not evident. 8 "
To determine whether a state-wide interest was at stake in this case, the majority considered the effect of Highland Park's actions outside of the city's jurisdiction, the traditional roles played by the governmental units in regulating the economy, and whether the state or local government had the greater interest in regulating wages. 82 The majority stated that Highland Park's refusal to abide by the Prevailing Wage Act would have a direct impact on wages paid to workers on other public projects throughout Lake County. 3 This result is inconsistent with the exercise of home rule power, which is not to have any effect outside of the municipality. 84 75. Id. 76. Id. If a contractor is found to be in non-compliance with the Prevailing Wage Act, that non-compliance will be published in the Illinois Register and the contractor will be precluded from being awarded government contracts for two years. ILL. REV [Vol. 20
The majority stated that, more importantly, the area of wage regulation is a field traditionally subject to state regulation, 5 and home rule authority is limited where the state is engaging in comprehensive regulation. 86 The majority recited numerous examples of State regulation of wages and hours. 87 In the context of the state's labor regulations, the majority found that the purpose of the Prevailing Wage Act is to protect the wages paid to workers and support the integrity of the collective bargaining process by preventing the undercutting of employee wages. 88 Such protection of local labor falls within the state's regulatory power. 8 9 To allow Highland Park to use its home rule authority to avoid the Prevailing Wage Act would undercut all of the state's labor laws and invite increasingly localized definitions of workers' rights. 90 Such a result was unacceptable to the majority. The court, therefore, concluded that Highland Park's attempt to abrogate the Prevailing Wage Act was outside of its home rule authority. 9 1 Compliance with the Act was a state-wide matter, not a local one.
92
In his dissent, Justice Miller stated that the majority misread the home rule provision in the state constitution and the purpose be- [Vol. 20
hind it. 93 Justice Miller argued that the constitution provides a mechanism for the state to preempt a subject matter from home rule, 94 but the legislature had determined that no pre-emption was warranted in this case. 95 Instead, the majority was merely substituting its judgment for that of the legislature. 96 Moreover, Justice Miller discounted the majority's fear that a ruling in favor of Highland Park would endanger the state's other economic regulations because the home rule provision applied only to public bodies. 9 Justice Miller also rejected the notion that the city's actions would have a major effect on wages in Lake County. 9 Although the court's decision in Bernardi emphasized the general assembly's ultimate control over local governments, it hardly represents the death knell for home rule power in Illinois. In fact, the court upheld a fuel tax ordinance enacted by Chicago in two companion cases: Illinois Gasoline Dealers Association v.
City of Chicago and Midwest Petroleum Marketers Association v. City of
Chicago.
99
The tax ordinance in question imposes a tax on the pump price of gasoline and required that gasoline retailers collect the tax. 1oo In addition, the ordinance directs the city comptroller to calculate the fuel tax receipts for purposes of abating property taxes in the 03 wherein the court declared that a Chicago tax on the purchaser of services had the practical effect of taxing the occupation of selling those services."° The court declined to apply the "practical effect" test in the instant case, however, because the constitutional convention debates cited a local fuel tax as an example of permissible home rule taxation. 105 Therefore, placing the burden of paying the fuel tax on the purchaser was not an unconstitutional attempt to disguise an occupation tax. '06 The Court also found that the obligations imposed upon the gasoline retailers to collect and account for the tax do not make it an occupation tax.
7
The second basis of the challenge related to section 3 of the ordinance, requiring the city comptroller to calculate an abatement of real estate taxes in the amount of total revenues received from the fuel tax.' The Illinois Gasoline Dealers Association (the "Association") argued that section 3 impermissibly delegates the council's legislative taxing power to the city comptroller.'°9 The challenged section authorizes the comptroller to determine receipts from the fuel tax and file corresponding certificates of abatement on property taxes with the county clerk. 0 The plaintiffs asserted that the power of "determination" given to the comptroller is an improper 101. Illinois Gas Dealers, 119 Ill. 2d at 395, 519 N.E.2d at 448-49. 102. Id. at 396, 519 N.E.2d at 449. Opponents also claimed that the tax is void because it was not enacted in accordance with the city council's procedural rules. The court refused to address this issue. Id. at 404, 519 N.E.2d at 452. Under the Illinois Constitution, a home rule municipality has no authority to impose an occupation tax except when the legislature has specifically authorized such a tax. ILL. CONST. art. VII, § 6(c). A tax is considered an occupation tax if it regulates and controls a given occupation or imposes a tax for the privilege of engaging in a given occupation, trade, or profession. Illinois Gas Dealers, 119 Ill. 2d at 399, 519 N Revenue to determine whether a tax delinquency was the fault of the taxpayer, thereby removing the late payment penalty.' The fuel tax ordinance similarly denies any discretion on the part of the comptroller as to how much any individual would be taxed.' '1 The court also noted that similar abatement procedures are provided for in the Illinois Municipal Code.' ' In addition, the Association's reliance on Bowsher v. Synar" 6 was rejected because the powers delegated by the Congress to an executive officer, the Comptroller General, necessitated sophisticated economic judgment on his part." 7 The city comptroller exercises no such powers. " 8 Finally, the Association argued that the ordinance is unconstitutional because it imposes more than one city tax on fuel and therefore constitutes non-uniform taxation." 9 The court cited People v. "In any law classifying the subjects ... of non-property taxes ..., the classes shall be reasonable and the subjects.., within each class shall be taxed uniformly." ILL. CONST.
art. IX, § 2.
Deep Rock Oil Corp.,2' which held that there was no constitutional prohibition against multiple taxation as long as the total amount was not unreasonable. 2 ' Moreover, the court stated that the Association failed to show that another city tax had been imposed upon the privilege of purchasing fuel at retail. 122 The court reiterated that the legislature has broad powers to classify objects of taxation so long as such classifications are reasonable.
1 23 Therefore, the party attacking the validity of the classifications has the burden of proving that the legislature acted arbitrarily in making the classifications.
1 24 The court stated that the Association failed in this regard and upheld the ordinance. When the Illinois General Assembly failed to appropriate enough funds to reimburse nearly one-half of the college's costs in 1982 and 1983, the college filed suit. 29 The College asserted that the State Mandates Act ("the Act") 30 requires the general assembly to reimburse those funds expended by a unit of local government pursuant to an act of the legislature. 3 ' Section 8(c) of the Act requires that a community college that seeks reimbursement for costs of implementation to file a 120. 343 Ill. 388 35 In the alternative, the College asked that the Director be ordered to request a supplemental appropriation from the legislature dismissing the College's claim against the comptroller.
36
The circuit court found that the Act applied to the veteran's scholarship program, that the Director had a duty to notify the legislature of the shortfall, and that the College was not required to appeal the ICCB's decision to the Mandate Board of Appeals.
7
The appellate court affirmed the circuit court in part, finding that no appeal to the Mandates Board was required and that the comptroller did not have to release funds unless appropriated in the legislature. 38 The appellate court reversed the lower court's decision regarding the scope of the Act and the Director's duty to notify the legislature of the need for a supplemental appropriation.1 39 On review, the Illinois Supreme Court first considered the Director's argument that sovereign immunity barred the College's claim against him as a state officer." 4 The court stated that an action against a state officer, where that officer is alleged to be acting under an unconstitutional statute or an unlawful assumption of authority, is a suit against the officer, not the state, and, therefore, sovereign immunity is not a defense."'
In support of its claim for reimbursement, the College contended that a 1986 change in the scholarship reimbursement law' 42 that became effective between the appellate court's decision in this case and the supreme court's hearing, evidenced a legislative intent to correct the appellate court's interpretation of the Act's applicability. 143 The court observed, however, that a statutory amendment will be deemed to operate prospectively unless the language of the statute clearly provides otherwise.'" Because the 1986 amendment did not call for retroactive effectiveness, the pre-1986 law that was in effect at the time of the alleged injury must be applied. ' 45 The court rejected the College's argument that the Comptroller could disburse funds for a mandated program without a specific authorization. The court stated that the general assembly is constitutionally authorized to make all appropriations of state funds, and that expenditures must be related to the subject of the appropriation.'46 Moreover, the comptroller is authorized to refuse a request for disbursement of state funds if no appropriation has been made. 14 In this instance, no appropriation was made and the Comptroller properly refused the claims. 148 Finally, the court ruled that the veterans scholarship program was not covered by the Act. 4 9 Under the Act, state funding obligations were triggered whenever the state decided to "establish, expand or modify" functions of local governments "in such a way as to necessitate additional expenditures from local revenues." ' College claimed that the reduced appropriation for the scholarships fell within the Act because the College was required to modify its activities to necessitate additional expenditures from local revenues."' The defendants argued in response that the veteran's scholarships program was not subject to the Act because it was in effect before the Act was passed in 198 1. 152 The court ruled that the 1982-83 appropriation bills that cut scholarship funds did not themselves mandate any governmental functions or impose any new duty on the College to expand the scholarship program. 1 53 As such, there was no service mandate within the meaning of the Act. 154 The court's decision again demonstrates that the state has broad control over its local governments. The state not only can require localities to perform certain tasks, it can require the localities to pay for it themselves. Although the state may direct itself to assist local governments with such tasks, the state's obligation is determined by the general assembly.
VI. LAND DEVELOPMENT AND ZONING
During the Survey period, the Illinois Supreme Court did not only consider issues relating to the roles of and control over state and local governmental units. It also decided several cases relating to governmental powers to protect the public health, safety, and welfare.
A. Housing and Development
In the area of land development, the court considered a state agency's subsidization of low-income housing in a low and middleincome neighborhood in Greer v. Illinois Housing Development Authority.' 55 The case did not question the authority of the Illinois Housing Development Authority ("IHDA") to subsidize low-income housing.
1 5 6 Rather, the plaintiffs challenged whether partic- 156. Neither party questioned that the IHDA was created to promote the health, safety, and welfare of the low-income public, nor did the parties challenge the many powers given to the IHDA to achieve its stated goal of economic integration. These powers include: The right to make mortgages or other loans for the rehabilitation of suitable housing for low or moderate income persons or families at low or moderate rent-[Vol. 20 ular housing subsidies were properly granted under the Illinois Housing Development Act ("the Act"). 5 7 The housing developments in question in Greer were located in Chicago's Kenwood community, which is economically and racially integrated.' 58 The appellant developers filed a request for funding from the IHDA to build forty-eight section 8 units for rental to very low-income families.' 59 The IHDA in turn submitted the plan to the United States Department of Housing and Urban Development ("HUD") and received its approval." 6 The formally-approved IHDA plan provided that the units would be available only to section 8 tenants.' 6 ' This provision was apparently based upon the IHDA's conclusion that the forty-eight units would have a negligible impact upon the community and that the housing stock on the blocks in question was too run-down to attract market-rate tenants. Not only did the IHDA and HUD approve the project, but it was endorsed by the state representatives for the area, and no governmental body objected to the proposal. Id ments would contribute substantially to the existing concentration of assisted housing, distract from the racially and economically integrated character of the neighborhood, and severely impair the development of market-rate racially and economically integrated housing throughout the Kenwood neighborhood. 163 More particularly, the plaintiffs complained that the IHDA failed to observe its statutory duty to avoid undue economic homogeneity. 164 In addition, the plaintiffs alleged that the IHDA had not conducted an independent review of the developers' proposals, that the IHDA arbitrarily changed its mixed-income housing policy to obtain section 8 funds, and that the IHDA failed to request a waiver of HUD's section 8 requirements limiting assistance to very low income families. 165 The plaintiffs also charged that the developments did not comply with local building codes.
1 66
After the appellate court reversed the circuit court's order that dismissed the plaintiffs' action on the pleadings, the IHDA appealed to the supreme court. 167 The IHDA based its appeal on three general grounds: (1) the plaintiffs lacked standing; (2) the IHDA decisions are not reviewable; and (3) the plaintiffs failed to state a claim showing arbitrary and capricious actions on the part of the IHDA. 168 On the first issue, the court found that the plaintiffs had standing to challenge the IHDA's decision to subsidize the Kenwood project. 169 After a lengthy review of federal law regarding standing, the court decided that the "zone of interests" requirement that the IHDA sought to have applied would unnecessarily confuse and complicate the law.17 0 Moreover, the court did not consider itself to be bound by federal law on standing' 1 7 because state courts are generally more willing to recognize standing for a plaintiff actually injured by an administrative decision. [ Vol. 20 to confer standing upon a plaintiff who demonstrates some injury in fact to a legally cognizable interest. 1 7 3 The plaintiffs had alleged a threatened injury to the value of their property. ' 74 According to the court, the plaintiffs' proximity to the project would cause any injury to be "distinct and palpable" and "fairly traceable" to the IHDA's actions. 75 Therefore, the plaintiffs had standing. 76 The court next rejected the IHDA's claim that its administrative decisions were not judicially reviewable.' 77 The plaintiffs requested the court to determine whether the IHDA had abused its discretion by acting in an arbitrary and capricious manner.' 7 The court noted that this standard of review was the lowest level of judicial scrutiny.
7 1 In considering whether the legislature intended IHDA decisions to be judicially reviewable, the court observed that most agency actions are presumed to be reviewable in the absence of some express statutory prohibition of review.' 8 0 In this regard, the IHDA relied upon the express language of the statute, which gave it the sole discretion to determine the number of units and rentals to be charged.' 8 ' According to the court, such language does not preclude judicial review, however, because certain statutory limitations would have no meaning if the IHDA could ignore the limitations without fear of judicial review. (1967) . A statute's language, structure, objective legislative history, and the type of administrative action involved are factors in determining whether judicial review is appropriate. Greer, 122 Ill. 2d at 497-98, 524 N.E.2d at 577.
181. Greer, 122 Ill. 2d at 497-98, 524 N.E.2d at 577. The section states in part: "The number of such units and the rentals for them shall be determined in such a way that, in the sole judgment of the Authority, a major portion of that estimated benefit is used to reduce rentals for those units .... " ILL. REV. STAT. ch. 67 1/2, para. 310 (1987) .
182. In particular, the court pointed to the statutory requirement that the IHDA determinations on matters within its discretion should be given great deference, the court believed that this deference could best be protected by subjecting it to review for arbitrariness or capriciousness.
183
Finally, the IHDA contended that it did not have a statutory duty to avoid undue economic homogeneity and, even if it did, the plaintiffs' pleadings failed to allege arbitrary and capricious acts on the IHDA's part." 4 The court reiterated that the language of the Act mandates a reasonable attempt at avoiding economic segregation.
1 5 The court set forth guidelines that would suggest an arbitrary and capricious action by an agency: agency reliance on factors not intended in the legislation to be considered; agency failure to consider an important aspect of the problem; or an explanation by the agency of its decision that runs counter to the evidence before the agency or that is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.' 8 6 Sudden and unexplained changes in policy also can be considered to be arbitrary.
8 7 The court stated that because the plaintiffs had alleged that the IHDA failed to consider certain relevant factors, and that the IHDA had acted arbitrarily in abandoning a prior policy, questions of fact had been raised that could not be dismissed on the pleadings.1 88 Therefore, the court reversed the trial court's judgment for the IHDA on the pleadings and remanded the case for further proceedings.
8 9 In so doing, the court recognized the rights of nearby residents to place a check on govshall avoid undue economic homogeneity in awarding grants. Greer, 122 Ill. 2d at 499, 524 N.E.2d at 577.
183. Id. at 501, 524 N.E.2d at 578. The IHDA also argued that because it is a corporate body and its function is non-adjudicatory, cases dealing with review of adjudicatory functions of an administrative agency were not applicable to the case at bar. 11-1 (1985) , and the Chicago Rehabilitation Code, CHICAGO MUN. CODE ch. 78.1 (1983). The court determined that the renovations conflicted with the building and rehabilitation codes. Because the project was already completed, the plaintiffs expressed only a desire that the basement apartments renovated in violation of the rehabilitation code be vacated. The supreme court left the granting of appropriate relief to the trial court on remand. Greer, 122 I11. 2d at 506-17, 524 N.E.2d at 581-86.
[Vol. 20 ernmental intervention as it relates to the siting of subsidized housing units.
B. Zoning
The Illinois Supreme Court confronted the thorny problem of restricting adult entertainment businesses to certain locations in County of Cook v. Renaissance Arcade and Bookstore. 190 In that case, the court held that certain restrictions in the Cook County Zoning Ordinance are reasonable and that the granting of a oneyear amortization period for existing businesses to relocate was appropriate. 191 This controversy arose in 1983 when Cook County sought injunctions to close adult businesses operating inside areas not zoned for such use. The trial court granted the injunction, the appellate court reversed, and the County appealed to the supreme court. 192 The 1981 ordinance at issue here amended part of a similar 1977 ordinance that was held unconstitutional in County of Cook v. World Wide News Agency. 193 The 1981 ordinance restricts adult uses to "all 78 industrially zoned areas of 1-2, 1-3, and 1-4 and as special uses in all the 245 commercially zoned areas of C-3, C-4, and C-8."' 194 The ordinance also sets a limit of no more than two adult uses within 1000 feet of each other in a commercial zone, 95 and any commercial zone locations must be considered at a hearing before the zoning board of appeals and receive the approval of the board of commissioners. 196 Pre-existing businesses affected by the new ordinance are given six months to relocate, plus six more months if application is made for a certificate of non-conformance. 197 Businesses also can apply for an extension beyond the oneyear period. 1 98 In reviewing the county ordinance, the court first confirmed that municipalities can regulate the location of adult entertainment through the use of their zoning powers. 199 The court then ex-amined the United State Supreme Court's ruling in Renton v. Playtime Theatres, 2° where an ordinance banning adult uses from certain areas near church, school, and residential areas was upheld as a valid "content-neutral" regulation designed to serve a substantial governmental interest without unreasonably limiting alternative avenues of communication. 2 0 ' The purpose of the Renton ordinance was prevention of crime, preservation of property values, and protection of retail businesses that, in the Court's view, was a substantial interest in limiting the "secondary effects" of adult uses°. Because more than five percent of Renton's land area remained available for adult uses, the United States Supreme Court concluded that the right to operate such a business was not being denied. 2°3 In the instant case, the Illinois Supreme Court held that the Cook County ordinance satisfies the standards set forth in Renton. 2 " Although the defendants pointed to previous decisions that struck down ordinances restricting adult uses to largely industrial areas, 2 5 the court found that those cases were distinguishable because the industrially-zoned areas available for adult uses under the county ordinance included numerous tracts of land, some of which were almost 100 acres in size. 20 6 The court also rejected the defendants' claim of economic hardship in light of the cost of available land. Citing Renton, the court stated that the first amendment does not protect persons against the market place. 20 7 The court's determination on the validity of the zoning restrictions is consistent with numerous post-Renton challenges to similar ordinances. 20 8 The ordinance at issue here provides a reasonable number of alternative sites and, therefore, does not violate first amendment rights to free speech or access to adult materials. 2°9 The court next addressed the bookstore's contention that the lack of a grandfather clause in the ordinance is unconstitutional because neither the Young decision nor the Renton decision applied to pre-existing uses. 2 10 The county argued that the amortization clause gives pre-existing owners adequate time to relocate. 21 ' In considering these arguments, the court cited several other decisions that upheld ordinances with amortization periods as short as ninety days. 21 2 The court found the provision to be sufficient and stated that amortization schedules are entitled to a presumption of validity that may be overcome by showing that the public welfare does not require the restriction of use and resulting loss to the property owner. 21 3 In the court's view, the defendants failed to present any evidence of economic costs that would outweigh the presumption of validity given to the amortization clause. 21 4 On the other hand, the county had presented sufficient evidence of the harm caused by a concentration of adult entertainment near residential and commercial areas. 2 Furthermore, the court found that the 1981 ordinance was intended to supersede the 1977 ordinance entirely. 22°T he court noted that the old section 13.16-4 was replaced by a new section that included the amortization provision and evidenced an intent to remedy the defects in the 1977 ordinance. 221 The 1981 ordinance also included comprehensive regulations that covered the same matters as the provisions in the 1977 ordinance that were not specifically struck down. 222 Because of the new comprehensive regulations, the court concluded that the relevant sections of the 1977 ordinance are no longer in effect. 22 a Finally, the supreme court invalidated one section of the 1981 ordinance that allowed the Board of Commissioners to accept or reject applications for special use permits in commercially-zoned areas. 224 The court found no standards or guidelines to implement this authority, thereby giving county officials the power to discriminate on the basis of the use. 225 The court stated that this total discretion of county officials violated the defendants' first amendment rights. 22 6 Nevertheless, the invalid provision was held to be severable from the ordinance. 227 The right to challenge governmental selections of subsidized housing sites and the continued efforts to restrict adult uses represent the growing force of local residents who believe that certain offensive uses should not be in their backyards. The courts can expect such litigation to continue to flood their dockets.
VII. LICENSING
The power of the state to license activities conducted within its boundaries has long been recognized as a legitimate exercise of the state's police power. When that traditional power extended to the relatively new and fast-growing area of child care, it was not surprising that the courts were asked to review the propriety of such regulations. In Pre-School Owners Association v. Department of Children and Family Services, 228 the Illinois Supreme Court reviewed regulations of the state involving specific types of day-care facilities as well as the exemption of certain types of facilities from such regulations. The Pre-School Owners Association ("Association") challenged the exemptions on state and federal constitutional grounds. 229 After the trial judge granted summary judgment for the Association, the Department of Children and Family Services ("DCFS") appealed directly to the Illinois Supreme Court pursuant to Supreme Court Rule 304(a). 230 The court reversed the summary judgment and remanded the case for further proceedings. 231 The statute in question was the Child Care Act of 1969 (the "Act"). 232 The Act requires the DCFS to license and regulate child-care facilities in Illinois. 2 33 The Association challenged certain regulations on due process grounds and argued that the exemptions in section 2.09 of the Act violate the equal protection and establishment clauses of the constitution. 234 The Association also claimed that section 2.09 is improper special legislation. 235 In considering the challenged exemptions, the court stated that statutes are presumed to be valid and that the burden of proving their unconstitutionality in this case rests with the Association. 236 According to the court, the section 2.09 exemptions 237 themselves can be categorized in three general groups: first, programs affiliated with schools or institutions under the auspices of the State Board of Education; 238 second, temporary or short-term programs or those serving a transient population; 239 and third, programs conducted on federal property. 24 0 The court then said that the same standard is applied in finding a violation of equal protection or the prohibition against special legislation. 24 ' That standard is "whether the challenged legislation bears a rational relationship to a legitimate governmental interest.
'24 2
After finding no violation with the federal land and transient exemptions, the court considered the remaining categories of exemptions that affect programs recognized or registered with the State Board of Education. 243 The exemption for school programs, in general, was proper because the legislature could determine that day-care programs affiliated with schools or the State Board of Education would already have the staff, facilities, and experience deemed necessary for their proper and adequate operation. 24 The court declined to follow a Wisconsin case in which an exemption for public and parochial schools, but not private nonsectarian schools, was struck down on equal protection grounds. 245 Because section 2.09 does not differentiate between types of schools, the Wisconsin case was distinguishable. 246 Therefore, the court concluded that the exemptions do not violate equal protection or special legislation prohibitions because they are rationally related to the problems and concerns identified by the legislature. 247 Count II of the Association's complaint averred that the exemption in subsection (i) for sectarian day-care programs violates the establishment clause of the United States Constitution 2 4 and a similar state constitution provision. 24 9 The court agreed with the parties that the test in Lemon v. Kurtzman 2 5 0 would determine the exemption's validity. 25 ' The Lemon test requires: (1) that the statute must have a secular legislative purpose; (2) that its principal or primary effect must be one that neither advances nor inhibits religion; and (3) that the statute must not foster "an excessive governmental entanglement with religion. " 252 The Association contended that because the exemption for secular schools was passed as an independent piece of legislation, it was based on invalid religious grounds. 253 The court, however, noted that the exemption for religious school programs conforms to other school-related exemptions in the statute and, therefore, is subject to the legislative discretion over the type, manner, and extent of regulation that is needed. 254 . 1986 ), wherein the court of appeals found an apparently invalid religious purpose under the Lemon test because a Virginia statute exempted only sectarian programs. Id. at 242. The court of appeals, however, refused to invalidate the provision preferring, instead, to remand so that religious groups could intervene in support of the law. Id. at 247. The Illinois court in the case at bar distinguished Forest Hills by pointing out that the exemption for secular schools conformed to the other previously existing exemptions for other school-related facilities. Pre-School Owners Ass'n, 119 Ill. 2d at 279-80, 518 N.E.2d 1024.
254. Pre-School Owners Ass'n, 119 11. 2d at 280, 518 N.E.2d at 1024. The court reiterated that the legislature can properly determine that day-care programs monitored by the State Board of Education need not be regulated by DCFS. The court also noted that alleviating governmental interference with the ability of religious organizations to define and carry out their religious missions is a permissible governmental purpose. Id. (citing Corporation of the Presiding Bishop v. Amos, 107 S. Ct. 2862 Ct. , 2868 Ct. (1987 ). In particular, the court looked at that portion of section 2.09 that limited the exemption to of the Lemon test, which requires that legislation neither advance nor inhibit religion, because it extends exemptions to diverse kinds of programs. 255 Finally, the court found that the third prong of the Lemon test, relating to excessive governmental entanglement with religion, was easily satisfied because section 2.09 reduces, rather than fosters, government entanglement with religion. 6 The Association's challenges to a broad range of regulations on grounds of unconstitutional vagueness and lack of due process also were rejected. The initial challenge was to the DCFS's personnel qualifications. The Association attacked the following factors as vague: (1) emotional maturity when working with children; (2) willingness to cooperate with the aims of the facility; (3) flexibility and patience; and (4) physical and mental health that does not interfere with child care responsibilities. 257 The court noted that it had upheld similar provisions allowing the revocation of dentists' licenses for improper, unprofessional, or dishonorable conduct, 2 8 as well as the removal of housing authority commissioners for being incompetent or guilty of neglect of duty or malfeasance. 259 Accordingly, the DCFS's broad licensing standards are constitutionally acceptable. 2°T he court also considered a long list of Association objections to various regulations promulgated by the DCFS establishing general requirements for teaching skills, behavior control, activities and facilities, equipment, and toy selection. Such regulations are entitled to a presumption of validity. 261 The court then found that the regulations in question here provide sufficient guidance as to DCFS standards and policies. 262 Moreover, the DCFS is available to interpret words or phrases in the regulations in the event any uncertainty arose. 263 Therefore, the court held that the regulations are not unconstitutionally vague. 2 4 A final challenge by the Association involved a regulation prohibiting employment of persons accused of child abuse or neglect. 265 The court stated that the regulation is not vague because the regulation explains what findings are required for a person to be identified as a perpetrator of abuse or neglect. 266 Because such regulations are sufficiently specific and reasonably related to the health and safety of children in day care, the court upheld their validity.
Thus, the court found that the traditional licensing power of the state could extend to day-care facilities and that the court could divide administrative responsibilities in whatever way that it deems to be reasonable.
VIII. CONCLUSION
Although not one of the cases decided by the Illinois Supreme Court during the Survey period is representative of all trends or nuances of state and local government law in Illinois, such cases do set new guideposts that the lower courts and all litigants in this area must consider. Moreover, state and local government officials can benefit from the decisions of the supreme court as they consider new programs and initiatives. 266. Pre-School Owners Ass'n, 119 Ill. 2d at 286-87, 518 N.E.2d at 1027. The court also dismissed a due process challenge regarding the lack of a pre-termination hearing for a person accused of abuse or neglect on the grounds that the Association had not demonstrated imminent harm from the regulation and therefore lacked standing. Id.
